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linitrò States (Eourt of Aerala 

FOR THE SECOND CIRCUIT 
Docket No. 74-2523 

Vincent Rizzo, 

Prtitioner-Appellant, 

—v.— 

United States of America, 

Respondent-Appellee. 


BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Vincent Rizzo appeals troni an order entered on October 
22, 1974 in tlie United States District Court for thè South¬ 
ern Distriet of New York by thè Honoralile Kevin Thomas 
Duffv, United States District Judge, denying, without a 
hearing, Rizzo’s inotion, pursuant to Title 28, United States 
Code, Sectiou 225i>, to vacate his judgnient of conviction and 
sentence. 

Indictment 72 Cr. 1333. filed on December 6, 1972, 
named as detendants Vincent Rizzo, Philip Crispino and 
Pattv Marino. Count One charged Rizzo and his eo-defen- 
dants with conspiracy to participate in thè use of extortion- 
ate means to colleet and attempt to collect extensions of 
credit from John Calamaras and conspiracy to obstruct, 
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delay and nffect thè movemenl nf nrtieles and commodities 
in comniem* l»v oblaining property troni .John ('alanmras 
by wrongl'ul use* of actual and threatened lise of force, 
violence and fear in violation of 'Pitie IN, J’nited States 
C'ode, Section N94. Count Two charged thè defendants 
with partici pating in thè use of extortionate means to col- 
lect and attempt to eollect extensions of credit from John 
Calaniaras in violation of Title IN, l’nited States Code, Sec- 
tions 891(2)17) and 894. Count Three charged thè defen¬ 
dants with obstructing, dolavi ng, and affecting commerce 
and thè movement of articles in commerce by obtaining 
money from John ('alanmras Umiligli thè inducement of 
actual and tlireatened use of force, violence and fear in 
violation of Title IN, United States Code, Section 1951. 

On Octobor 9, 1979, Rizzo withdrew liis previously en- 
tered pica of not guilty and entered a idea of guilty to 
Count Three of thè indietment before Jiii. * Duffy.* 

Un Decomber ti, 1975, Rizzo was sentenced bv Judge 
Frederick vanl’elt Rryan to a twenty-year prismi terni on 
Count Three to run coneurrontly with previous sentences 
imposed by Judge Caglia.di on Indietment 73 Cr. 195** 

* On September 12, 1973, before Judge Duffy, Philip Crispino 
waived indietment and pled guilty to a one-count information 
(73 Cr. 856) filed on thè sanie date which charged him with 
conspiring with Patty Marino and Vincent Rizzo, named as co- 
conspirators but not as defendants, to violate Title 18, United 
States Code, Sections 894 and 1951. 

On November 5, 1973, Crispino received a suspended sentence 
and was placed on probation for three years. Patty Marino 
has never been apprehended. 

** On -lune 4, 1973, Judge Gagliardi imposed a » -year-sen- 
tence on Count One, 5-year sentences on Counts Three, Four, 
Five, Six and Seven to run concurrently with thè sentence on 
Count One, and 4-year sentences on Counts Nine, Ten and Eleven 
to run concurrently with thè sentence on Count One. Rizzo also 
was fined $15,000. 
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and by Judge Carter on Indictment 72 Cr. 1330.* Counts 
Om* and Two of Indictment 72 Cr. 1333 were dismissed on 
appellante inotion at thè time of sentence.** 

On Oetober 17, 1074, Rizzo moved, pursuant to 28 U.S.C. 

§ 2255, to vacate conviction and sentence. In an order filed 
on Oetober 22, 1074, .lodge Duffv denied thè motion without 
a hearing.*** 

Statement of Facts 

On Oetober 0, 1073 Rizzo, aeeornpanied by bis attorney, 
Gilbert Epstein, Ksp, appeared before Judge Duffy. Mr. 
Epstein inforined thè Distriet Court that appellant wished 
to withdraw bis previouslv entered plea of not guilty and 
wished to plead guilty to Count. Three of thè Indictment.**** 
(Tr. 2). 

* On June 18, 1973, Judge Carter imposed concurrent 5-year 
sentences on Counts One and Two. Rizzo also was fined $5,000. 

** Rizzo also had entered pleas of guilty to certain counts 
of Indictments 72 Cr. 1332 and 73 Cr. 672 which were pending 
before Judges Bryan and MacMahon, respectively. Rizzo had re- 
quested that for sentencing all three cases be referred to one 
Judge and thè three cases were thereafter transferred to Judge 
Frederick vanPelt Bryan for sentencing. On January 8, 1974 
Rizzo received a 5-year suspended sentence on Indictment 72 Cr. 
1332 and two concurrent 5-year suspended t;rms on Indictment 
73 Cr. 672. 

*** On November 19, 1974 Rizzo filed a nocice of appeal from 
this order. The docket entry for November 19, 1974 reflects that 
Rizzo filed a notice of appeal from Judge Duflfy’s order denying 
a motion for reduction of sentence. In light of Rizzo’s moving 
papers and thè docket entry for Oetober 17 and 22, 1974, which 
characterize thè motion as a motion to vacate thè sentence pur- 
suant to Title 18, United States Code, Section 2255, thè docket 
entry for November 19, 1974 appears to be erroneous. 

**** “Tr.” refers to pages of thè transcript of thè plea proceed- 
ings held on Oetober 9, 1973. 
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After determinili^ timi Rizzo was ready to plead, thè 
Distriet Court asked thè appellant if he wished to bave thè 
third eount of thè indietment read to him. Mr. Epstein 
stated that he would waive a renditi» of thè indietment 
silice he had read thè third eount a number of times and 
had discussed thè indietment and thè faets of thè case with 
thè appellant. Stili unsatisfied, thè Distriet .Judge speci- 
tieally asked thè appellant if he wished thè third eount read 
to him. The appellant responded, “it does not bave to he 
read to me. I don't contest thè indietment at all." (Tr. 2). 

After appellant entered bis plea of gnilty to Count 
Three, .1 tolge Duffy advised Rizzo that before he aecepted 
bis plea, thè Court had to determine whether it was made 
voluntarily and with a full understunding of thè nature and 
eonseqmnees of bis plea (Tr. 2-.'!), The Distriet Court ex- 
plored thè voluntariness of Rizzo’s plea and bis understand¬ 
ing of thè charge against him as follows: 

The Court: Do voti know that if voti pleaded not 
gnilty vou would he entitled to a speedy and public 
trial by a judge or a judge and jury? Do you under- 
stand that, if you pleaded not gnilty? 

Defendant Rizzo: 1 would he entitled to a trial, 
yes, vour Honor. 

The Court: Do you know that at sueh trial thè 
government would bave to produce its witnesses 
against you and that you would he entitled through 
vour eounsel to eross-examine them? 

Defendant Rizzo: Ves, vour Honor. 

The Court: Do you know that you would bave 
thè right to cali your own witnesses in your defense? 

Defendant Rizzo: I know that, your Honor. 

The Court: And that, if necessary, I could issue 
a process for a summons or a device to get filose 
witnesses to come bere. Do you understand that, 
sir? 
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Defendant Rizzo: Yes, Your Honor. 

The Court : Count 3 of thè indictment basically 
charges that you, Philip Cr[i]spino and Patty Marino 
did obstruet thè inovement of articles and commod- 
ities in eonnnerce and attempt to do so by extortion, 
that is, by ' btaining money from John Calamaras 
with his consent but induced by wrongful use of 
aetual or tlireatened use and force. 

Do you understand wlmt thè nature of thè charge 
you are pleading to is, s’’ ? 

Defendant Rizzo: I derstand my role in that, 
your Honor. 

The Court: Mr. Padget, what is thè range of 
penalties which is available bere? 

Mr. Padget: A maximum of 20 years and I be- 
lieve a maximum of $10,000, your Honor. 

The Court : Have any threats or promises been 
made to you to induce you to plead guilty? 

Defendant Rizzo: No, your Honor. 

The Court : I am about to make you aware of one 
thing at tliis point: If I aeeept thè plea of guilty in 
this case. I understand you have also pleaded guilty 
before Judge Bryan? 

Defendant Rizzo: Yes, Your Honor. 

The Court: I interni to refer this matter to Judge 
Bryan for sentence. 1 will not keep it for sentence. 
Do vou understand that, sir? 

Defendant Rizzo: Yes, your Honor. 

The Court : Now, other than that, is there any 
understanding or prediction that lias been made to 
you concerning what sentence you might receive? 

Defendant Rizzo: No, your Honor. ( Tr. 3-4). 

After satisfving himself that Rizzo was entering thè plea 
voluntarily and with a full understanding of thè nature of 
thè charge, Judge Dutfv asked Rizzo if he had committed 
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thè offense diargeil in thè indictment. The following ex- 
ehange ensued : 

Defendant Rizzo : The fart is I know what I did 
and I was aware uf it and that’s it. 1 eould only teli 
your Honor exactly what 1 did, thè way 1 conducted 
myself, what my intentions were and tliat’s it. 

The Court: Teli me what you did. 

Defendant Rizzo: llr. (’alamaras, who was my 
dear friend, 1 went out of my way to give him as 
inuch money and borro w for him ìis mudi money as 
physieally possible. 

My iole in it was thè iole of getting monies for 
Mr. Calamaras. Besides my own money, I got him 
otlier monies. Interest was paid on monies. The 
rate of interest, I don't know thè law as far as thè 
shylocking is eoncerned, but interest was paid on 
this money. It was a bove thè interest of a bank of 
8 percent a year or whatever thè bank rate is. 

The Court: IIow mudi was it, do you know? 

Defendant Rizzo: Yes, sir. Tliere was one loan 
that amounted to 810,(100 tliat Mr. Calamaras paid 
#130 a week. Ile paid it at #20 a day for live days 
a week and then on Saturday he would pay #30 and 
that amounted to #130 to he paid back at 100 weeks, 
which is #13,000, whieh would he #3,000 interest. 

Then tliere was otlier monies. that I gave him 
personally. I believe it amounted to approximately 
#1000 and he insisted on paying me thè rate that 
he would bave had to pay if I would bave got thè 
money off of somebodv else, whieh I believe was #35 
a week interest. That loan persistei! or eontinued 
approximately less tlian two months. At that time 
it was a Constant tliing, going tliere every day, trying 
to get some money, but this relationship between me 
and Mr. Calamaras lias been in existenee silice thè 
Blue Sea restaurant bus been opened on Third Ave- 
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nue an<l prior to tliat when he owned a restaurant 
on Avellile B hetween 12th and llth Street. 

My personal relationship with him was beyond 
thè point of a casual friend. 

The Court: The Blue Sea restaurant has been 
open for about how many years? 

Del'eiidant Rizzo: Approximately 1964, your 
llonor. ’64-*6r». It was a small more or less a coffee 
shop before thè aclual restaurant was opened near or 
adjacent to thè sanie premises. As far as ine extend- 
injj myself to liiin, I teli ohligated to him because he 
exteiided biniseli' to me. How he extended himself 
to me was by pnyinjs with me a ear for over a year, 
triviii 1111 • as iniieh money as I needed at certain 
times, a few years back, and I bave never—I have 
always otTered to briug my family in tliere, go in 
there and eat as thè place was as good as mine. He 
said I could do whatever I want. 

Besides being a regalar friend, thè man was more 
or less like my fatlier so tliat was our relationship 
and we belonged to thè sanie fraternity and I had a 
certain obligation to our beliefs and that s it. 

Now, as far as Mr. Cr[i]spino is concerned, he has 
never given that man any money. I wouldn’t allow 
it. He collected money on my request and so did 
Patty Marino. 

How tliey collected thè money, I was unaware of 
it. I was unaware Mr. Cr[i]spino ever threatening 
this man because I woiild never allow it and I was 
also unaware of Mr. Marino threatening this man. 

As far as Mr. Marino and Mr. Calamaras, as far 
as 1 know it to he, he stressed to him thè extreme 
pressure 1 was under, being I borrowed this uioney 
and I had to pay it back, and things just piled up as 
far as nionies. The day carne where I gave out—I 
borrowed more tlian I could possibly pay back and I 
had—being he was so dose to me, I had to discuss 
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this witli hi 111 every day that he was well. When Mr. 
Calamarus befanie sick, I told bini that’s it. I says, 
‘You’re umilile,’ and his son took up thè obligation, 
whatever thè obligation was. that’s about it. The 
last time I saw Mr. Calamarus was in St. Vincente 
Hospital approximately two weeks before he passed 
awav and I diseussed this witli bini. 

I says, ‘I bave an indictnient that clainis that I 
forced you.’ 

He says, ‘My son, don’t worry about it.' 

And I says. ‘Well, I asked my lawyer at thè time 
if it would he proper to get a note or something or 
some kind of a documenta 

And he says, ‘It isn’t neeessary. If Mr. Cala- 
maras lives he eoines to court. If he doesn’t lire, 
you bave no case.’ 

So, I relayed that back to bini and he again told 
me ‘Don’t worry about it’ and that's it. 

As far as me saying anvthing that would he not 
thè truth, even if thè man is dead, I haven’t got that 
right. 

The Court: But you did send Mr. Cr[i]spino and 
Mr. Marino to collect l'or you? 

Defendant Rizzo: Yes, Your Honor. 

The Court: Do you stili wisli to plead guilty to 
count 11 of this indictnient? 

Defendant Rizzo: Yes. your Honor. (Tr. 5-8). 

After Rizzo told thè District Court that he had dis- 
eussed thè case witli his attorncy, Mr. Epstein stated that 
his discussions witli thè prosecutor and his review of Gov¬ 
ernment tape recordings had satisfied bini that tliere was no 
reason for thè Court not to aecept Rizzo’s pica of guilty. 
(Tr. 8-9). 

.Judge Duffy concluded thè allocation by noting that he 
believed that Rizzo was “actiug voluntarily and knowl- 
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edgeably and tlial filare was a basis in fact for thè guilty 
plea.” (Tr. 9). 

On Ortoher 17, 1974, Rizzo inoved, pursuant to Title 
-S, l nitrii States ('ode. Sortimi 2-55, to vacate bis sentence 
ami set aside thè judgnient of conviction. In support of 
bis ìnotion, Rizzo argtied tnat thè District Court had ac- 
cepted bis plea of guilty withoiit inaking a proper deter- 
uiiiiafion, pursuant to Ride 11 of thè Federai Rules of 
( ri minai Procedure, flint thè plea was entered voluntarily 
and with an understaniling of thè nature of thè charge and 
consei|uences of thè plea. 

In an order dated October 22, 1974, dudge Duffy denied 
thè appellant's niotion stating flint “upon review of thè 
transcript il is idear flint thè petitioner’s allegation is un¬ 
toli nded.” 

ARGUMENT 

The Motion Under 28 U.S.C. §2255 Was Prop- 
erly Denied. 

A. The record estabiishes that Rizzo understood 
thè nature of thè charge to which he pleaded 
guilty. 

Rizzo argues that .Jndge Duffy failed to determine 
whether In* understood thè charge to which he pleaded 
guilty. The daini is without inerit. 

Although bolli appellati! and bis attorney declined thè 
District (’ourt’s offer to bave thè indictnient read, dudge 
Duffy took care to explain to Rizzo that Count Tliree of 
thè indictnient charged bini and bis co-defendants with 
obstruding thè niovenient of articles in commerce and at¬ 
tempi ing to do so by extortion, speciflcally, by obtaining 
money from .John Calamaras with his consent but induced 
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by thè wrongl'ul use uf actuul or threatened use of force. 
(Tr. 2, 3-4). Rizzo unenuivoeally responded that he under- 
stood his role in Count Tliree as it was deseribed to him by 
thè Districi Court | Tr. 4). Ry con trust, in United States 
v. Irisarry, Dkt. No. 74-1866 (2d Cir. Deceinber 19, 1974), 
slip op. 899 at 908, tlie defendant did not acknowledge that 
he understood thè charge. 

Furtheruiore, thè record retlects that both Rizzo and 
his attorney acknowledged that tliey liad liad an opportun- 
ity to discuss tlie indictment and thè l'acts of thè case with 
eacli otlier before thè appellant enternl his plea. Cf. United 
States V. Lesta-, 247 F.2d 496, 500 (2d Cir. 1957); see, 
United States ex rei. Itrock V. LaVallce, 30(i F. Supp. 159, 
163 (S.D.N.Y. 1969). The record bere is more than sufti- 
cient to refute thè daini that Rizzo did not undeutand thè 
charge. 

B. The record reveals a suffìcient factual 
basis for thè plea. 

Rizzo contends that thè record fails to establish a suffì¬ 
cient factual basis for thè Itistrict Court to bave accepted 
his guilty plea.* The argument is without merit. 

In UnitaI States v. I rinarri/, su fu a, this Court restated 
thè generai standard for detennining whether there is a 
factual basis for a guilty plea under Ride 11 as follows: 

“[P]articnlarly where more than one defendant is 
charged, a suffìcient statement of thè acts and intent 
of thè particular defendant, what tlie defendant did 
and intended is necessarv to an iutelligent deter- 

* Since thè appellant did not raise this issue in his § 2255 
petition before thè trial court, he is foreclosed from raising it 
on appeal. United States ex rei. Springel v. Follette, 435 F.2d 
1380, 1384 (2d Cir.), cert. denied as Springel V. Zelker, 401 U.S. 
080 (1970). 
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inination of whether tliere was a factual basi» for thi* 
pl‘*a". Slip op. at 912 n. 0, quoting United States 
v. Steele, 4 111 F.2d 907, 969 (2d Cir. 1969). 

Irizarry also makes eleni- that thè reading of thè indict- 
inent and obtaining thè defendant's admission that he com- 
mitted thè aets eharged therein mav, in some cases, eomport 
with thè tesi laid down in Steele. Id. at 912-13 n.9. 

The (lovei-n meni submits that thè appellante plea of 
guilty, when eonsidercd in eonjunetion with his unequivoeal 
admission that he understood his role in Count Three as it 
was described to bini by dndge Duffy,* “sketched out a 
sufficient factual basis” for aeceptance of thè plea. United 
States v. Irizarry, sii /ira, slip op. at 912. 

Furthermore, thè appellante remarks during allocution 
«ave thè Distriet Court additional laets froni which to con¬ 
clude that Rizzo e plea had a sutlicient factual basis. It is 
well settled that threats of force against a person other 
than thè vietila froni whom property is sought to be ob- 
tained may constitute extortion under thè Hobbs Act. 

* The appellante admission that he understood his role in 
thè charge before he entered his plea of guilty stands in sharp 
contrast to United States v. Irizarry, supra, slip. op. at 904; 
United States v. Steele, supra, 967-968 fn. 2; United States V. 
Laundry, 463 F.2d 253, 254 (9th Cir. 1972) and United States V. 
Majko, 457 F.2d 790, 791 (7th Cir. 1972). Moreover, in thè in- 
stant case, appellante understanding of thè charge against him 
was further demonstrated to thè DÌ3trict Court by his state¬ 
ment that he had had an opportunity to discuss it with his attor- 
ney and Mr. Epsteine statement that he had “discussed thè 
indictment with Mr. Rizzo and thè facts of thè case.” (Tr. 2, 8) 
The appellante discussion of Count Three with his attorney con- 
stitutes an additional factual basis for thè plea since Rizzoe 
familiarity with thè charge indicate that his guilty plea was a 
knowledgeable “admission of all thè elements of (thè) formai 
criminal charge.” McCarthy V. United States, 394 U.S. 459, 
466 (1968). 
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See, United »S Uates v Stubbs, 476 F.2d 626. 627 <6th Cir. 
1973) and United States v. DcCarlo, 458 F.2d 358, 
368 (3d Cir.), cert. denied, 409 U.S. 843 (1972). Mere, 
Rizzo squarely admitted that he had sent Crispino and 
Marino to collect money owed by Mr. Calanmras on a 
usurious loan. Moreover, despite appellanti statement 
that he was not avvale of thè methods that Crispino and 
Marino Inni ns»*d to eidleet repayments on his usurious loan 
to Mr. <'alamurn.s Rizzo admitted that he attempted to in¬ 
dirne Mr. Cah.martis to repay thè loan in dailv meetings 
vvitli him during vvhieh he implied that a “dear friend’’ of 
Mr. Calanmras vvould suffer adverse eonsetiuences if Mr. 
Calanmras did not repay thè usurious loan. The fact that 
“thè dear friend” who vvould suffer if Mr. Calanmras did 
not repay thè usurious loan was Rizzo himself does not 
make thè indueement auy less extortionate.* Rizzo’s ad- 
missions tlius distinguisi) thè present case from those where 
thè defendant has denied thè commission of an essential 
eleinent of thè charge. Uniteli States v. Naicdo, Dkt. No. 
74 1623 i2d Cir. March 17. 1975) sii]» op. 2307 at 2314; 
Uiilsei) v. United States, 369 F.2d 284, 287 (5th Cir. 1966). 

Finally, thè tape reeordings heard by Rizzo’s experienced 
attorney and his discussions vvitli thè prosecutor had cen- 
vineed defense counsel that there was no defense to thè 
charge, and this could proporle he considerai by Judge 
Duffy in deciding whetlier a sufticient factual basis for thè 
pica existed. t 


* The extortionate nature of these inducements is further 
highlighted by Rizzo’s admission that he knew his loans to 

Calamaras were ew t or t ionate (Tr. 5). 

iO\x3 






CONCLUSION 


The order of thè District Court denying thè mo- 
tion without a hearing should be affìrmed. 

Respectfully submitted, 

Paul J. Curban, 

United States Attorney for thè 
Southern District of New York, 
Attorney for tlie United States 
of America. 

Michael D. Abzug, 

Special Attorney, 

United States Department of Justice 

Lawrence 8. Feld, 

Assistant United States Attorney, 

Of Counsel. 
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